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[6570-06] 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


[29 CFR Part 1602] 


RECORDKEEPING REGULATIONS 
Proposed Revision and Notice of Public Hearing 


AGENCY: Equal Employment Oppor- 
tunity Commission. 


ACTION: Proposed rulemaking and 
notice of public hearing. 


SUMMARY: The Commission pro- 
poses to revise its recordkeeping regu- 
lations to require certain employers 
and labor unions to retain lists of ap- 
plications for employment for 2 years. 
This action is taken because the Com- 
mission has found itself in a position 
of being unable to secure specific relief 
for the victims of discrminatory hiring 
or referral practices. The Commission 
believes that a recordkeeping require- 
ment would assure more adequate re- 
dress for the victims of discrimination. 
The period for recordkeeping of other 
documents is proposed to be extended. 
In addition, the definition of ‘‘employ- 
ee” for reporting purposes is proposed 
to be modified. A public hearing will 
be held concerning these matters on 
Sept. 21, 1978, at 10 a.m. at the GSA 
auditorium, 18th and F Streets NW., 
Washington, D.C. 


DATES: Comments by Sept. 21, 1978, 
public hearing Sept. 21, 1978. Pro- 
posed rule to be implemented by Nov. 
30, 1978. Speaker requests by Sept. 5, 
1978. 


ADDRESS: Written comments should 
be addressed to Marie Wilson, Execu- 
tive Officer, Executive Secretariat, 
Equal Employment Opportunity Com- 
mission, 2401 E Street NW., Washing- 
ton, D.C. 20506. Speaker requests for 
public hearing should also be ad- 
dressed to Ms. Wilson by Sept. 5, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


William Robinson, Assoicate Gener- 
al Counsel, Trial Division, Office of 
General Counsel, Equal Employ- 
ment Opportunity Commission, 2401 
E Street NW., Washington, D.C. 
20506, 202-634-6592. 


SUPPLEMENTARY INFORMATION: 
The Equal Employment Opportunity 
Commission proposes to amend cer- 
tain of its regulations on records and 
reports, 29 CFR 1602.1 et seq. These 
proposed regulations are published for 
comment pursuant to the Administra- 


PROPOSED RULES 


tive Procedure Act and section 709(c) 
of title VII of the Civil Rights Act of 
1964, as amended. Also, pursuant to 
section 709(c) and subpart A of the 
regulations on records and reports, 29 
CFR 1602.2 through 1602.6, the Com- 
mission invites interested persons to 
participate in a public hearing to be 
held with respect to the proposed reg- 
ulations and definition change on 
Sept. 21, 1978, at the GSA Auditorium, 
18th and F Streets NW., Washington, 
D.C., beginning at 10 a.m. Persons de- 
siring to participate in the hearing 
shall submit a brief written statement 
as to their position to Marie Wilson, 
Executive Officer. Other interested 
persons who do not wish to participate 
in the hearing may submit written 
data, views, and argument to Marie 
Wilson, Executive Officer, by Sept. 21, 
1978. 

The proposed amended regulations, 
along with a commentary noting the 
revisions, are published herein. The 
thrust of the amendments is to require 
all respondents subject to the Commis- 
sion’s annual reporting requirements 
to maintain and preserve applicant 
records for 2 years, or until the termi- 
nation of a Commission or court pro- 
ceeding. The Commission’s current 
regulations require only entities con- 
trolling apprenticeship programs to 
maintain and preserve these records. 
Additionally, Recordkeeping provi- 
sions are modified and made uniform 
for all records. Records are proposed 
to be retained for 2 years. 


I 


The Commission has become in- 
ereasingly concerned that, in many in- 
stances, it has found itself in a posi- 
tion of being unable to secure specifie 
relief for the victims of discriminatory 
hiring or referral practices. After thor- 
oughly reviewing the problem, the 
Commission has determined that fre- 
quently these discriminatees cannot be 
identified because respondents have 
failed to make or keep applicant rec- 
ords. The Commission has therefore 
concluded that a recordkeeping re- 
quirement would assure more ade- 
quate redress for the victims of dis- 
criminatory hiring or referral prac- 
tices. Such a requirement is especially 
essential to effective efforts to elimi- 
nate systemic discrimination. See U.S. 
v. Hazelwood Schood District, 433 U.S. 
299 (1977), 45 Law Week 4882, 14 EPD 
7633. 

The Commission deems it inadvis- 
able to include smaller respondents 
not subject to reporting require- 
ments. Applicant recordkeeping re- 
quirements might impose difficult bur- 


dens on these respondents, and, as a 
general rule, it is not likely that there 
would be large numbers of applicants 
for positions with these respondents. 
The Commission believes that a 2- 
year period will give the Commission 
sufficient information to _ identify 
discriminatees while not unduly bur- 
dening respondents. The period has 
proved workable with respect to enti- 
ties _controlling apprenticeship pro- 
grams. The race and ethnic categories 


' referred to are those currently used by 


the Office of Management and Budget 
and being used on the most recent 
EEO report forms. 

The pertinent provisions are 
§§ 1602.13, 1602.27(b), 1602.35(b), 
1602.42(b), and 1602.50(b), which re- 
quire the maintenance of application 
records; and §§1602.14, 1602.28, 
1602.36, 1602.43, and 1602.51, which re- 
quire the preservation of this material. 

The Commission has reviewed the 
proposed applicant flow amendments 
in light of Executive Order 12044 
(‘Improving Government  Regula- 
tions’). The Commission has deter- 
mined that they fall within the cate- 
gory of “significant regulations.”’ The 
Commission has also determined that 
these amendments, as well as other 
amendments to 29 CFR 1602 and defi- 
nitional changes to EEO forms dis- 
cussed herein, do not require regula- 
tory analysis under §3 of Executive 
Order 12044. (The Commission’s 
report on this determination is availa- 
ble upon request by writing to Marie © 
Wilson, Executive Officer.) 


II 


Another substantial revision § in 
recordkeeping proposed by the Com- 
mission is the keeping for 2 years of 
all EEO forms, records for compiling 
the forms, and records on employees 
kept in the regular course of business. 
This 2 year provision is being made 
uniform for all entities covered by this 
part 1602. The current regulations 
place varying requirements on respon- 
dents: 

Private employers must preserve records 
for six months (29 CFR §1602.14); entities 
controlling apprenticeship programs must 
preserve records for two years and others 
for one year [29 CFR §1602.21]; unions 
must preserve some records for one year 
and others for six months [29 CFR 
$ 1602.28]; public employers must preserve 
some records for 3 years and others for 2 
years [29 CFR §1602.30 and 29 CFR 
§ 1602.31(a)]; and public elementary and sec- 
ondary schools and institutions of higher 
education must preserve records for two 
years (29 CFR § 1602.40(a)] and (29 CFR 
§ 1602.49(a)]; and the forms themselves for 3 
years [29 CFR §1602.39 and 29 CFR 
§ 1602.41(a)]. 
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The 2-year period is appropriate be- 
cause it covers the 300-day statutory 
period for filing charges, which limita- 
tion is effective in many States, and 
covers the added time required for a 
Commission investigation and 
conciliation effort. The proposed re- 
vised regulations (with new section 
numbers) are §§ 1602.14, 1602.21, 
1602.28, 1602.36, 1602.43, and 1602.51. 
A further amendment involves the re- 
quirement to retain records until a 
Title VII lawsuit filed by an aggrieved 
person or the Government is terminat- 
ed. Present regulations require that 
when a charge of discrimination is 
filed r when a Title VII lawsuit is 
filed by the Government, records will 
be retained until the final disposition 
of the charge or action. Thus, the 
amendment proposes to require the 
same record retention in cases where 
the aggrieved person files a Title VII 
lawsuit as when the Government does. 
This similar treatment is proposed in 
light of the clear intent ot Title VII to 
facilitate private redress. The perti- 
nent proposed amended regulations 
are §§ 1602.14(c), 1602.21(c). 1602.28(c), 
1602.36(c), 1602.43(c) and 1602.51(c). 
The Commission has determined that 
these amendments constitute “signifi- 
cant regulations” under Executive 
Order 12044. 

Other minor changes have been 
made as follows: 


§1602.7. Deletion of references to the “100 
employee test set forth in § 701(b); deletion 
of Jeffersonville, Ind., address and substitu- 
tion of the headquarters address of the 
Commission and OFCCP. These proposed 
deletions contain outdated data. Also, the 
EEO-1 reporting date will be changed from 
March 31 to May 31. 

§ 1602.10. Deletion of reference to ‘“Sec- 
tion 4(c)’’ of instructions for completion of 
form. This reference is outdated. 

§ 1602.17. Insertion of ‘“‘or joint labor-man- 
agement apprenticeship committee’. 

‘§ 1602.39. Deletion of reference to the 
“Commission”’ since only the Attorney Gen- 
eral may move in the United States District 
Court to compel a public school to file an 
EEO-5 form. 

A section will be added to 29 CFR 
1602 incorporating by reference the 
Commission’s employee selection 
guidelines to the extent that they may 
be construed as recordkeeping require- 
ments. 

The Commission has determined 
that these minor amendments do not 
constitute “significant regulations’ 
under Executive Order 12044. 


III 


Finally, the Commission proposes to 
revise its definition of “employee.” 
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This is not a change in regulations. 
The Commission does not believe that 
the change will affect a significant 
number of employers. The EEO-1 
form covers only employers with 100 
or more employees. The definition of 
employeé as it currently appears in 
the instructions accompanying the 


“EEO-1 form (Standard Form 100) 


limits the Commission’s ability to 
monitor companies whose relationship 
with their personnel does not include 
the withholding of Social Security 
taxes, such as, for example, real estate 
agents. “Employee” is defined at p. 5 
par. l1(e), Appendix EEO-1 Instruction 
Booklet as: 


* * * [A)ny individual on the payroll of an 
employer who is an employee for purposes 
of the employer’s withholding of Social Se- 
curity taxes except insurance salesmen who 
are considered to be employees for such pur- 
poses solely because of the provisions of 
Section 3121(d)(3)(b) of the Internal Reve- 
nue Code * * *. 


The Commission, pursuant to sec- 
tion 709(c) of Title VII, promulgated 
29 CFR 1602.7. Section 1602.7 states in 
broad terms who shall file the EEO-1 
report. This regulation refers specifi- 
cally to section 701(b) of Title VII 
which sets forth an expansive defini- 
tion of the term “employer” as fol- 
lows: 


The term ‘employer’ means a person en- 
gaged in an industry affecting commerce 
who has fifteen or more employees for each 
working day in each of twenty or more cal- 
endar weeks in the current or preceding cal- 
endar year, and any agent of such a 
person * * *, 


In comparing the Title VII defini- 
tions with the language quoted from 
the Instruction Booklet, the Commis- 
sion observes that as a party in the 
joint reporting committee with the 
Office of Federal Contract Compliance 
Programs (hereinafter OFCCP), it 
has, in fact, limited its ability to moni- 
tor the EEO profiles of employers as 
defined in Title VII via the EEO-1 
instructions. The Commission no 
longer desires to adhere to such a limi- 
tation. 

The Commission believes that the 
case law supports an expanded defini- 
tion of employee to include rea! estate 
agents and certain other so-called “‘in- 
dependent contractors.” An agency re- 
sponsible for administering a statute 
has the authority to define the limits 
of terms contained in that statute, es- 
pecially in defining the term ‘“‘employ- 
ee.” See NLRB v. United Insurance 
Co., 390 U.S. 254 (1968); NLRB v. 
Hearst Publications, 322 US. 111 
(1944); Walling v. Rutherford Food 
Corp. 156 F. 2d 513 (10th Cir. 1946). 
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The following tests would support an 
expanded definition of “employee” 
and would be used to require reporting 
on form EEO-1 or other appropriate 
forms. 


‘“ECONOMIC REALITIES” TEST 


In NLRB vy. Hearst Publications, 
Inc., 322 U.S. 111 (1944), the Supreme 
Court first enunciated the principle 
that, for purposes of social welfare leg- 
islation, the term “employee” is not to 
be construed according to its technical 
meaning, but should be interpreted 
more broadly in light of the “history, 
terms, and purposes of the legisla- 
tion.” 322 U.S. 124. In determining 
whether particular individuals are em- 
ployees, it is relevant, the court point- 
ed out, that the individuals in question 
are subject, as a matter of economic 
fact, to the evils the statute was de- 
signed to eradicate and that the reme- 
dies it affords are appropriate for pre- | 
venting them or curing their harmful 
effects in the special situation.” 322 
U.S. 127. This has come to be known 
as the “economic realities’ test.' Simi- 
larly, In United States, v. Silk, 331 U.S 
704 (1974) the court held, in relation . 
to the Social Security Act, that “the 
terms ‘employment’ and ‘employee’ 
are to be construed to accomplish the 
purposes of the legislation.” 331 U.S. 
“ts: ‘ 


‘‘PURPOSE OF STATUTE” TEST 


An individual may be an employee 
for one purpose and an independent 
contractor for another purpose. In 
Courtney v. United States, 230 F. 2d 
112 (2d Cir. 1956), the Court held that 
an individual was not an employee for 
purposes of the Federal Tort Claims 
Act, although he was, for certain 
other purposes, an employee under 
State law. The “purpose of the stat- 
ute” test has been utilized by the 
courts in situations calling for 
common-law principles. See e.g., ; 
McGuire v. United States, 349 F. 2d 
644 (9th Cir. 1965); Westover v. Stock- 
holders Publishing Company, 237 F. 2d 
948 (9th Cir. 1956). Thus, under the 
“purpose of the statute’ test, the 
Commission may treat an independent 
contractor as covered under Title VII 


‘Numerous recent cases have applied the 
“economic realities’ test in interpreting 
social welfare legislation. See, e.g., Goldberg 
v. Wittaker House Cooperative, Inc. 366 U.S. 
28, 33 (1961); Frohlick Crane Service, Inc. v. 
Occupational Safety and Health Review 
Commission, 521 F. 2d 628, 631 (10th Cir. 
1975); Mednick v. Albert Enterprises Inc., 
508 F. 2d 297, 299 (5th Cir. 1975); Brennan 
v. Gilles & Cotting Inc., 504 F. 2d 1255, 1261 
(4th Cir. 1974). 
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and correspondingly to be counted in 
the employer’s statistical report as re- 
quired by 29 CFR 1602.7. 


ComMon-LAW DEFINITION OF 
““EMPLOYEE”’ 


It.appears particularly inappropriate 
to apply the technical, common-law 
definition of “employment” to Title 
VII, since Congress intended that stat- 
ute to have the widest possible scope. 
Sibley Memorial Hospital v. Wilson, 
488 F. 2d 1338, 1341, 1342 (D.C. Cir. 
1973); Hackett v. McGuire Bros., Inc. 
445 F. 2d 442, 446 (3rd Cir. 1971). Con- 
sistent with that approach, a district 
court in Mathis v. Standard Brands 
Chemical Industries, —— F. Supp. -—— 
(D. Ga. 1975), 10 FEP Cases at 297, the 
only Title VII case directly dealing 
with this question, applied an ‘“‘eco- 
nomic realities” test derived -from 
United States v. Silk, supra. 331 US. 
704 (1947). The court considered the 
following factors: 


{1] Whether the plaintiff received com- 
pensation in the form of salary or wages as 
opposed to profits derived from a 
contractual fee, [2] the opportunities to in- 
crease profit by management of resources, 
{3] the degree of control by the manner and 
method in which the work is performed and 
[4] the extent to which the plaintiff person- 
ally executed his tasks. 


Furthermore, even if the law of 
agency were applicable where there is 
an attempt by the employer to distin- 
guish between an “employee” and “‘in- 
dependent contractor,” the Commis- 
sion may be unnecessarily excluding 
“employees” from its head count in 
monitoring certain industries. The es- 
sential ingredient in the common law 
test is the right of the principal to 
control the manner in which the work 
is performed. SIDA of Hawaii, Inc. v. 
N.L.R.B., 512 F. 2d 354, 357 (9th Cir. 
1975). The critical fact under the 
common-law test is not the degree of 
control actually exercised but the 
degree to which the principal may in- 
tervene; i.e., the right to control. Joint 
Council of Teamsters v. N.L.R.B., 450 
F. 2d 1322, 1327 (D.C. Cir. 1971). Thus, 
even minimal supervision is consistent 
with a common-law employment rela- 
tionship, if no more control is required 
because of the nature of the work. 
McGuire v. United States, 349 F. 2d 
644, 646 (9th Cir. 1965). Additionally, 
in cases where little actual control is 
exercised because of the nature of the 
work, the principal’s authority to rep- 
rimand or otherwise discipline workers 
with regard to the performance of 
their assignments becomes important. 
N.L.R.B. v. United Insurance Compa- 
ny of America, 390 U.S. 254, 257 (1968); 
Joint Council of Teamsters v. 
N.L.R.B., supra, 450 F. 2d at 1327, and 
Associated General Contractors of 
California, Inc., 201 N.LR.B. 311 
(1973). 
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LEGISLATIVE HISTORY OF TITLE VII 


The legislative history of Title VII is 
also helpful in concluding that an ex- 
panded definition of “employee” may 
be appropriate for monitoring pur- 
poses. Congress stated that the term 
“employee” is defined for the purposes 
of Title VII in the “manner common 
for Federal statutes.” 2 The “manner 
common” in the Fair Labor Standards 
Act, 29 U.S.C. 203, sets forth the defi- 
nition of “employee” to include ‘any 
individual employed by an employer” 
which is the identical definition con- 
tained in Title VII. 

Where Congress intended to exclude 
independent contractors from the defi- 
nition of “employee,” Congress has 
been explicit; for example, in the Na- 
tional Labor Relations Act, 29 U.S.C. 
152 (1974), the term “‘employee” shall 
include ‘‘any employee, and shall not 
be limited to the employees of a par- 
ticular employer * * *, but shall not 
include * * * any individual having 
the status of an independent contrac- 
tor ss tgs 


INDEPENDENT CONTRACTOR 


The Commission has addressed the 
issue of jurisdiction over “independent 
contractors” in four previous decisions 
wherein the Commission has consist- 
ently found jurisdiction proper.*In 
Commission Decision No. 171-646, 
supra, the Commission stated that al- 
though a person may have been hired 
as a free agent on a contractual basis, 
that person may also be an employee 
within the meaning of Title VII. In 
Commission Decision No. 171-708, 
supra, it was found that the asserted 


. Status of a store operator as an inde- 


pendent contractor was immaterial 
and that the company’s control over 
the work, assignments, and products 
made it a joint employer with a fran- 
chise. Commission Decision No. 74-76, 
supra, contains particularly broad lan- 
guage with regard to the issue of Com- 
mission jurisdiction over alleged ‘“‘inde- 
pendent contractors”: 

* * * (Aljssuming arguendo the existence 
of the independent relationship which Re- 
spondents allege, we would still find that li- 
ability attaches under Title VII. The ques- 
tion of whether the Charging Party is an 
employee of either or both Respondents is 
not germane to a decision on the merits of 
her claim as an aggrieved person * * *. Title 
VII gives standing to any person aggrieved 
by any of the forbidden practices * * *. 


In its most recent decision, Commis- 
sion Decision No. 74-85, supra, the 


2See Legislative History of Titles VII and 
XI of Civil Rights of 1964 at 2027. 

3See Commission Decision No. 171-646, 
CCH EEOC Decisions (1973) par. 6207; Com- 
mission Decision No. 71-708, CCH EEOC 
Decisions (1973) par. 6178; Commission De- 
cision No. 71-2088, CCH EEOC Decisions 
(1973) par. 6250; Commission Decision No. 
74076 CCH EEOC Decisions (1974) par. 
6446; Commission Decision No. 74-85, CCH 
EEOC Decisions (1974) par. 6415. 


Commission cites NLRB v. 
wherein the Commission states: 


First one must distinguish between the 
legal relationship ostensibly existing be- 
tween two parties which governs their 
rights and responsibilities to each other, 
and those legal relationships the law will 
recognize as existing because of economic 
realities, Cf. NLRB v. Hearst, 322 U.S. 111 
(1944). In furtherance of the remedial pur- 
pose of Title VII the particular facts of the 
case rather than lexical definitions deter- 
mine whether a person comes under the 
purview of Title VII * * *. 


Hearst, 


2 * * * * 


The fact that Title VII purports to pro- 
vide remedies for a class broader than im- 
mediate employees strongly indicates that 
the proscriptions contemplated ... reach 
beyond the immediate employment relation- 
ship. Par. 6415 at 4110. 


PROPOSED REVISION 


In order to close the intersticein the 
present definition of “employee” in 
the appendix to the Instruction Book- 
let for Form EEO-1, it is proposed 
that the definition be revised as fol- 
lows: 


The term “employee” means any individu- 
al employed by an employer, and includes, 
but is not necessarily limited to any individ- 
ual who is an employee for purposes of the 
employer's withholding of Social Security 
taxes; it also includes any insurance sales 
persons who are considered to be employees 
for such purposes because of the provision 
of Section 3121(d)(3)(b) of the Internal Rev- 
enue Code. 


As an alternative, the following lan- 
guage may be inserted: 


* * * Code; and any individual in a service 
relationship wherein the economic facts of 
the particular relationship make it more 
nearly one of employment than of an inde- 
pendent business enterprise. 


The additional limitations presently 
set forth in the Instruction Booklet 
would be retained.‘ 

The definition offers the advantage 
of eliminating the interstice in the 
present definition while retaining 


*The current definition in the Instruction 
Booklet contains the following limitations: 
“The term ‘employee’ shall not include per- 
sons who are hired on a casual basis for a 
specified time, or for the duration of a speci- 
fied job, and work on remote or scattered 
sites or locations where it is not practical or 
feasible for the employer to make a visual 
survey of the work force within the report 
period; for example, persons at a construc- 
tion site whose employment relationship is 
expected to terminate with the end of the 
employee’s work at the site; persons tempo- 
rarily employed in any industry other than 
construction, such as seamen,, longshore- 
men, waiters, movie extras, agricultural la- 
borers, lumbermen, etc., who are obtained 
through a hiring arrangement; or persons 
on the payroll of a temporary service 
agency for work to be performed on the 
premises of another employer under that 
employer's direction and control.” 
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Social Security taxes as a firm guide- 
line in most instances for determining 
the existence of an employment rela- 
tionship. 

The proposed revised regulations 
appear below. 


Signed this 30th day of June 1978, at 
Washington, D.C. ; 


For the Commission: 


ELEANOR HOLMES Norton, 
Chair, Equal Employment 
Opportunity Commission. 


PART 1602—RECORDS AND REPORTS 


1. Section 1602.1 
changed. 


remains un- 


Subpart A—Procedure ~ 


2. Sections 1602.2 through 1602.6 
remain unchanged. 


Subpart B—Employer Information Report 


3. Section 1602.7 is revised as fol- 
lows: 


§ 1602.7 Requirement for filing of report. 


On or before May 31 each year, 
every employer who is subject to Title 
VII, has 100 or more employees for 
the requisite period of time described 
in § 701(b) thereof, and is not covered 
by subparts H, I, J, K, L, or M, infra, 
shall file with the Commission or its 
delegate executed copies of ‘“‘“Employer 
Information Report EEO-1” (also 
known as Standard Form 100 by Fed- 
eral contracting agencies) in conform- 
ity with the directions set forth in the 
form and accompanying instruction. 
Notwithstanding the provisions of 
§ 1602.14, every such employer shall 
retain at all times at each reporting 
unit, or at company or divisional head- 
quarters, a copy of the most recent 
report filed for each such unit and 
shall make the same available if re- 
quested by an officer, agent, or em- 
ployee of the Commission under the 
authority of section 710 of Title VII. 
Appropriate copies of form EEO-1 in 
blank will be supplied to every em- 
ployer known to the Commission to be 
subject to the reporting requirements, 
but it is the responsibility of all such 
employers to obtain necessary supplies 
of same prior to the filing date from 
the Joint Reporting Committee, 
EEOC, Washington, D.C. 20506. (The 
form may also be secured from the 
Joint Reporting Committee, Office of 
Federal Contract Compliance, U.S. De- 
partment of Labor, Washington, D.C. 
20210. — 

4. Sections 1602.8 and 1602.9 remain 
unchanged. 

5. Section 1602.10 is revised as fol- 
lows: 


PROPOSED RULES 


§ 1602.10 Employer’s exemption from re- 
porting requirements. 


If an employer is engaged in activi- 
ties for which the reporting unit crite- 
ria described in the instructions are 
not readily adaptable, special report- 
ing procedures may be required. In 
such case, the employer should so 
advise by submitting to the Commis- 
sion or its delegate a specific proposal 
for an alternative reporting system 
prior to the date on which the report 
is due. If it is claimed that the prepa- 
ration or filing of the report would 
create undue hardship, the employer 
may apply to the Commission for ex- 
emption from the requirements set 
forth in this part. 


6. Section 1602.11 
changed. 

7. Section 1602.12 remains substan- 
tially unchanged and will be renum- 
bered. 


remains un- 


Subpart C—Recordkeeping by Employers 


§ 1602.13 [Redesignated as § 1602.56] 


8. Section 1602.13 is’ revised and re- 
designated § 1602.56 and the following 
new § 1602.13 is added: 


§ 1602.13 Records to be made or kept. 


Every employer required to file an 
Employer Information Report EEO-1 
shall, beginning Nov. 30, 1978, main- 
tain a list in chronological order con- 
taining the names and addresses of all 
persons who have applied for employ- 
ment including the dates on which 
such applications were received. Such 
list shall contain a notation of the sex 
of the applicant and of the applicant’s 
identification as ‘‘White” (not Hispan- 
ic Origin), ‘“‘Black” (not of Hispanic 
Origin), ‘““Hispanic,”’ ‘‘Asian or Pacific 
Islander,” or “American Indian or 
Alaskan Native.” The methods of 
making ~such identification are set 
forth in the appendix to the instruc- 
tions accompanying Report EEO-1. 

The words ‘“appiied,”’ ‘applicant,’ 
and “application” as used in this sec- 
tion refer to situations involving 
actual applications only. An applicant 
is considered to be a person who filed 
a formal application, or in some infor- 
mal way indicates a specific desire to 
be considered for employment. A 
person who simply appears to make an 
informal inquiry about the company, 
or about employment in general, is not 
considered to be an applicant. 


9. Section 1602.14 is revised as fol- 
lows: 


§ 1602.14 Preservation of records made or 
kept. 


(a) Every employer’ subject’ to 
§ 1602.13 shall preserve for a period of 
two years from the date of filing of 
the EEO-1 form such records as are 
necessary for completion of the form 
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in accordance with the instructions ac- 
companying such form. 

(bob) Every employer’ subject to 
§ 1602.13 shall preserve the list of ap- 
plicants for a period of 2eyears from 
the date the application was received. 
The Commission recommends that 
records as to the racial or ethnic iden- 


‘tity of any individual accepted for em- 


ployment be kept separately from the 
employee’s basic personnel file or 
other records available to those re- 
sponsible for personnel decisions, e.¢g., 
as part of an automatic data process- 
ing system in the payroll department. 

(c) Any other personnel or employ- 
ment records made or kept by any em- 
ployer (including but not necessarily 
limited to forms, applications, and rec- 
ords having to do with hiring, promo- 
tion, demotion, layoff or termination, 
rates of pay or other terms of compen- 
sation and selection for training or ap- 
prenticeship) shall be preserved by the 
employer for a period of two years 
from the date of the making of the 
record or the personnel action in- 
volved, whichever occurs later. In the 


-case of involuntary termination of an 


employee, the personnel records of the 
individual terminated shall be kept for 
a period of two years from the date of 
termination. Where a charge of dis- 
crimination has been filed or an action 
has been brought against an employer 
under title VII, by the Commission or 
an aggrieved person, the respondent 
employer shall preserve all personnel . 
records relevant to the charge or 
action until final disposition of the 
charge or the action. The terms “per- 
sonnel records relevant to the charge,”’ 
for example, would include personnel 
or employment records relating to the 
aggrieved person and to all other em- 
ployees holding positions similar to 
that held or sought by the aggrieved 
person and application forms or test 
papers completed by the aggrieved 
person and by all other candidates for 
the same position as that for which 
the aggrieved person applied and was 
rejected. All records made or kept pur- 
suant to § 1602.13 shall also be pre- 
served. The date “final disposition of 
the charge or the action’”’ means the 
date of expiration of the statutory 
period within which the aggrieved 
person may bring an action in a 
United States District Court or, where 
an action is brought under Title VII 
against an employer by the aggrieved 
person or the Commission, the date on 
which such litigation is terminated by 
entry of a final order and time for 
filing a notice of appeal has expired. 
(d) Temporary or Seasonal Jobs: 
The requirements of this section shall 
not apply to application forms and 
other preemployment records of appli- 
cations for positions known to appli- 
cants to be of a temporary or seasonal 
nature. For purposes of this part only, 
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any position which the employer an- 
ticipates filling for 20 or more calen- 
dar weeks shall not be considered tem- 
porary or seasonal. 


Subpart D—Apprenticeship Information Report 


10. Section 1602.15 is revised as fol- 
lows: 


§ 1602.15 Requirement for filing and pre- 
serving copy of report. 


On or before September 30, 1967, 
and annually thereafter, certain joint 
labor-management committees subject 
to title VII which control apprentice- 
ship programs shall file with the Com- 
mission or its delegate, executed copies 
of “Apprenticeship Information 
Report EEO-2” in conformity with di- 
rections set forth in the form and ac- 
companying instructions. The commit- 
tees covered by this regulation are 
those which (a) have five or more ap- 
prentices enrolled in the program at 
any time during August and Septem- 
ber of the reporting year, and (b) rep- 
resent at least one employer sponsor 
and at least one labor organization 
sponsor which are themselves subject 
to title VII. Every such committee 
shall retain at all times among the rec- 
ords maintained in the ordinary 
course of its affairs a copy of the most 
recent report filed, and shall make the 
same available if requested by an offi- 
cer, agent, or employee of the Com- 
mission under the authority of section 
710 of title VII. It is the responsibility 
of all such committees to obtain from 
the Commission or its delegate neces- 
sary supplies of the form. 

11. Section 1602.16 remains un- 
changed. 


12. Section 1602.17 is revised as fol- — 


lows: 


§ 1602.17 Commission’s remedy for failure 
to file report. 


Any person or joint labor-manage- 
ment apprenticeship committee failing 
or refusing to file Report EEO-2 when 
required to do so may be compelled to 
file by order of a U.S. District Court, 
upon application of the Commissicn 
under authority of section 709(c) of 
title VII. 

13. Sections 1602.18 and 
remain unchanged. 


1602.19 


Subpart E—Apprenticeship Recordkeeping 


14. Section 1602.20 is revised as fol- 
lows: 


§ 1602.20 Records to be made or kept. 


(a) Every person or entity required 
to file Report EEO-2 shall make or 
keep such records as are necessary for 
its completion under the conditions 
and circumstances set forth in the 
instructions accompanying the report, 
which are specifically incorporated 
herein by reference and have the same 
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force and effect as other sections of 
this part. 

(b) Every employer, labor organiza- 
tion, and joint labor-management com- 
mittee which controls an apprentice- 
ship program and is required to file 
Report EEO-2 shall, beginning No- 
vember 30, 1978, maintain a list in 
chronological order containing the 
names and addresses of all persons 
who have applied to participate in the 
apprenticeship program, including the 
dates on which such applications were 
received. Such list shall contain a no- 
tation of the sex of the applicant and 
of the applicant’s identification as 
“White” (not of Hispanic origin), 
“Black” (not of Hispanic origin), ‘‘His- 
panic,” “Asian or Pacific Islander,” or 
“American Indian or Alaskan Native.” 
The methods of making such identifi- 
cation are set forth in the instructions 
accompanying Report EEO-2. The 
words “applied,” “applicant,” and ‘“‘ap- 
plication” as used in this section refer 
to situations involving actual applica- 
tions only. An applicant is considered 
to be a person who files a formal appli- 
cation, or in some informal way indi- 
cates a specific desire to be considered 
for admission to the apprenticeship 
program. A person who simply appears 
to make an informal inquiry about the 
program, or about apprenticeship in 
general, is not considered to be an ap- 
plicant. The term “apprenticeship pro- 
gram” as used herein refers to pro- 
grams described in the instructions.ac- 
companying Report EEO-2. 

15. Section 1602.21 is revised as fol- 
lows: 


§ 1602.21 
kept. 


(a) Every person or entity subject to 
§ 1602.15 shall preserve for a period of 
2 years from the date of filing of the 
EEO-2 form such records as are neces- 
sary for completion of the form in ac- 
cordance with the instructions accom- 
panying such form. 

(b) Every person _— subject to 
§ 1602.20(b) shall preserve the list of 
applicants or application forms, as the 
case may be, for a period of 2 years 
from the date the application was re- 
ceived, or for the period of a successful 
applicant’s apprenticeship, whichever 
is longer. The Commission recom- 
mends that records as to the racial 
and ethnic identity of any individual 
accepted for apprenticeship be kept 
separately from the employee’s basic 
personnel file or other records availa- 
ble to those responsible for personnel 
decisions. 

(c) Any other records relating to ap- 
prenticeship made or kept by an entity 
controlling an apprenticeship program 
required to file form EEO-2 including 
but not necessarily limited to test 
papers completed by applicants for ap- 
prenticeship and records of interviews 


Preservation of records made or 


with applicants, shall be kept for a 
period of 2 years from the date of the 
making of the record or the personnel 
action involved, whichever occurs 
later. When a charge of discrimination 
has been filed, or an action has been 
brought under title VII by the Com- 
mission or an aggrieved person, the re- 
spondent shall preserve all records rel- 
evant to the charge or action until 
final disposition of the charge or the 
action. The term “records relevant to 
the charge,” for example, would in- 
clude applications, forms or _ test 
papers completed by an aggrieved 
person and by ali other candidates for 
the same position as that for which 
the aggrieved person applied and was 
rejected. All records made or kept pur- 
suant to §1602.20(b) shall be pre- 
served. the date of ‘‘final disposition of 
the charge or the action’”’ means the 
date the expiration of the statutory 
period within which an aggrieved 
person may bring an action in a 
United States District Court or, where 
an action is brought either by an ag- 
grieved person or the Commission, the 
date on which such litigation is termi- 
nated by entry of a final order and 
time for filing a notice of appeal has 
expired. 


. Subpart F—Local Union Equal Employment 
' Opportunity Report 


16. Section 1602.22 is revised as fol- 
lows: 


§ 1602.22 Requirements for filing and pre- 
serving copy of report. 


On or before November 30, 1967, and 
annually thereafter, every labor orga- 
nization subject to title VII shall file 
with the Commission or its delegate in 
executed copy of ‘‘Local Union Equal 
Employment Opportunity Report 
EEO-3” in conformity with the direc- 
tions set forth in the form and accom- 
panying instructions, provided that 
the labor organization has 100 or more 
members at any time during the 12 
months preceding the due date of the 
report, and is a “local union” (as that 
term is commonly understood) or an 
independent or unaffiliated union. 
Labor organizations required to report 
are those which perform, in a specific 
jurisdiction, the functions ordinarily 
performed by a local union, whether 
or not they are so designated. Every 
local union or a labor organization 
acting in its behalf, shall retain at all 
times among the records maintained 
in the ordinary course of its affairs a 
copy of the most recent report filed, 
and shall make the same available if 
requested by an officer, agent, or em- 
ployee of the Commission under the 
authority of section 710 of title VII. It 
is the responsibility of all persons re- 
quired to file to obtain from the Com- 
mission, Washington, D.C. 20506, or its 
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delegate, 
form. 
17. Section 1602.23 remains un- 
changed. 
18. Section 1602.24 is revised as fol- 
lows: 


necessary supplies of the 


§ 1602.24 Commission’s remedy for failure 
to file report. 


Any person or labor union failing or 
refusing to file report EEO-3 when re- 
quired to do so may be compelled to 
file by order of a U.S. district court, 
upon application of the Commission, 
under authority of § 709(c) of title VII. 

19. Sections 1602.25 and 1602.26 
remain unchanged. 


Subpart G—Recordkeeping by Labor 
Organizations 


20. Sections 1602.27 and 1602.28 are 
revised as follows: 


§ 1602.27 Records to be made or kept. 


(a) Those portions of report EEO-3 
calling for information about union 
policies and practices and for compila- 
tion of statistics on the race, color, na- 
tional origin, and:sex of members, per- 
sons referred, and apprentices, are 
deemed to be “records” within the 
meaning of § 709(c) of title VII. Every 
local, independent, or unaffiliated 
union with 100 or more members (or 
any agent acting on its behalf, if the 
agent has responsibility for employ- 
ment) shall make these records or 
such other records as are necessary for 
the completion of report EEO-3 under 
the circumstances and conditions set 
forth in the instructions accompany- 
ing it which are specifically incorpo- 
rated herein by reference and have 
the same force and effect as other sec- 
tions of this part. 

(be) Every referral union, or agent 
thereto, required to file report EEO-3 
shall, beginning November 30, 1978, 
maintain a list in chronological order 
containing the names and addresses of 
all persons who have applied for mem- 
bership or referral opportunities in- 
cluding the dates on which such appli- 
cations were received. Such list shall 
contain a notation of the sex of the 
applicant and of the applicant’s identi- 
fication as ‘““White” (not of Hispanic 
origin), “Black” (not of Hispanic 
origin), ““Hispanic,” ‘‘Asian or Pacific 
Islander,” or “American Indian or 
Alaskan Native.” The methods of 
making such identification are set 
forth in instructions involving actual 
applications only. An applicant is con- 
sidered for admission to the union or 
referral for employment. A person 
who simply appears to make an infor- 
mal inquiry about the union or about 
employment in general, is not consid- 
ered to be an applicant. The term “re- 
ferral union” is defined in instructions 
accompanying report EEO-3. 


PROPOSED RULES 


§ 1602.28 
kept. 


(a) Every labor union subject to 
§ 1602.22 shall preserve for a period of 
2 years from the date of filing of the 
EEO-3 form such records as are neces- 
sary for completion of the form in ac- 
cordance with the instructions accom- 
panying such form. - 

(b) Every referral union, or its agent, 
subject to § 1602.27(b) shall preserve 
the list of applicants for a period of 2 
years from the date the application 
was received. The Commission recom- 
mends that records as to the racial 
identity of any individual accepted for 
membership or referral be kept sepa- 
rately from the employee's basic 
personel form or other records availa- 
ble to those responsible for personnel 
decisions. 

(c) Any other personnel or employ- 
ment.records made or kept by a labor 
organization required to file form 
EEO-3, including but not limited to 
forms, applications, and _ records 
having to do with membership, refer- 
ral, seniority rosters and the process- 
ing of grievances shall be preserved by 
the union for a period of 2 years from 
the date of the record or the action in- 
volved, whichever occurs later. Where 
a.charge of discrimination has been 
filed or an action has been brought 
against a union under title VII by the 
Commission or an aggrieved person, 
the respondent labor organization 
shall preserve all records relevant to 
the charge or action until final dispo- 
sition of the charge or action. All rec- 
ords made or kept pursuant to 
§ 1602.27(b) shall also be preserved. 
The date of “final disposition of the 
charge or.the action’’ means the date 
of expiration of the statutory period 
within which an aggrieved person may 
bring an action in a United States Dis- 
trict Court or, where an action is 
brought against a labor organization 
either by the Commission or an ag- 
grieved person, the date on which 
such litigation is terminated by a final 
order and time for filing a notice of 
appeal has expired. 

(dad) Nothing herein shall relieve any 
labor organization covered by title VII 
of the obligations set forth in subpart 
E, §§ 1602.20 and 1601.21, relating to 
the establishment and maintenance of 
a list of applicants wishing to partici- 
pate in an apprenticeship program 
controlled by it. 


Preservation of records made or 


Subpart H—[Redesignated]} 


21. Subpart H, containing only 
§ 1602.29 will remain unchanged but 
will be redesignated. 


Subpart I—State and Local Government 
information Report 


22. This subpart I was formerly let- 
‘tered subpart J. The current subpart I 
is redesignated as subpart J. 
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§ 1602.29 [Redesignated] 


23. Present § 1602.29 will be redesig- 
nated, and the following § 1602.29, re- 
vised and redesignated from § 1602.32, 
is added. 


§ 1602.29 Requirements for filing and pre- 
serving copy of report. 


(a) On or before September 30, 1974, 
and annually thereafter, certain politi- 
cal jurisdictions subject to title VII 
shall file with the Commission; Wash- 
ington, D.C. 20506, or its delegate ex- 
ecuted copies of ‘“‘State and Local Gov- 
ernment Information Report EEO-4” 
in conformity with the directions set 
forth in the form and accompanying 
instruction. The politica! jurisdictions 
covered by this regulation are (1) 
those which have 100 or more employ- 
ees, and (2) those other political juris- 
dictions which have 15 or more em- 
ployees from whom the Commission 
requests the filing of reports. Every 
such political jurisdiction shall retain 
at all times a copy of the most. recent- 
ly filed EEO-4 at the central office of 
the political jurisdiction for a period 
of 2 years and shall make tne same 
available if requested by an officer, 
agent, or employee of the Commission 
under the authority of §710 of title 
VII. For purposes of this subpart only, 
a political jurisdiction shall be consid- 
ered any State, county, city, town, or 
other local government or an agency 
thereof. 

(b) For calendar year 1973, the re- 
quirements of paragraph (a) of this 
section shall be carried out on or 
before October 31, 1973. 


§ 1602.30 [Redesignated as § 1602.35] 

24. Former § 1602.30 is changed and 
renumbered § 1602.35. 
§ 1602.31 [Redesignated as § 1602.36] 

25. Former § 1602.31 is changed and 
renumbered § 1602.36. 
§ 1602.32 [Redesignated as § 1602.29] 

26. Former § 1602.32 is changed and 
renumbered § 1602.29. 
§§ 1602.33 and 1602.34 [Redesignated]. 


27. Former §§ 1602.33 and 1602.34 
remain unchanged but will be renum- 
bered. 

28. The following § 1602.33, formerly 
§ 1602.36, is added: 


' $1602.33 Schools exemption. 


The recordkeeping and report-filing 
requirements of subpart I and J shall 
not apply to State or Local education- 
al institutions or to school districts or 
schools systems or any other educa- 
tional functions. The previous sen- 
tence of this section shall not act to 
bar jurisdiction which otherwise would 
attach under § 1602.35. 
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29. The following § 1602.34, formerly 
§ 1602.37, is added: 


§ 1602.34 Additional 
ments. 


The Commission reserves the right 
to require reports, other than that 
designated as the “State and Local 
Government Information Report 
EEO-4,” about the employment prac- 
tices of individual political jurisdic- 
tions or groups of political jurisdic- 
tions whenever, in its judgment, spe- 
cial or supplemental reports are neces- 
sary to accomplish the purposes of 
Title VII. Any system for the require- 
ment of such reports will be estab- 
lished in accordance with the proce- 
dures referred to in §709(c) of Title 
VII and as otherwise prescribed by 
law. 


reporting require- 


Subpart J—State and Local Governments 
Recordkeeping 


30. This Subpart J was formerly let- 
tered Subpart I. The current Supart J 
is redesignated as Subpart I. 


§ 1602.35 Records to be Made or Kept. 


(a) On or before July 30, 1973, and 
annually thereafter every political ju- 
risdiction with 15 or more employees is 
required to make or keep records and 
the information therefrom which are 
or would be necessary for the comple- 
tion of report EEO-4 under the cir- 
cumstances set forth in the instruc- 
tions thereto, whether or not the po- 
litical jurisdiction is required to file 
such report under § 1602.29 of the reg- 
ulations in this part. The instructions 
are specially incorporated herein by 
reference and have the same force and 
effect as other sections of this part.’ 
Although agency data may be aggre- 
gated by functions for purposes of re- 
porting, separate data for each agency 
must be made or kept either by the 
agency itself or by the office of the po- 
litical jurisdiction responsible for pre- 
paring the EEO-4 form. It is the re- 
sponsibility of every political jurisdic- 
tion to obtain from the Commission, 
Washington, D.C. 20506, or its dele- 
gate necessary instructions in order to 
comply with the requirements of this 
section. 

(b) Every political jurisdiction re- 
quired to file Report EEO-4 annually 
shall also, beginning Nov. 30, 1978, 
maintain a list in chronological order 
containing the names and addresses of 
all persons who have applied for em- 
ployment including the dates on 
which such applications were received. 
Such list shall contain a notation of 
the sex of the applicant and of the ap- 
plicant’s identification as “White” 
(not of Hispanic origin),” ‘““Black” (not 
of Hispanic origin), “Hispanic,” “Asian 


‘Instructions were published as an appen- 
dix to the proposed regulations on March 2, 
1973 (38 FR 5662). 
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or Pacific Islander,” or “American 
Indian or Alaskan Native.” The meth- 
ods of making such identification are 
set forth in the Appendix to the 
instructions accompanying Report 
EEO-4. The words “applied,” “appli- 
cant” and “application” as used in this 
section refer to situations involving 
actual applications only. An applicant 
is considered to be a person who files a 
formal application, or in some infor- 
mal way indicates a specific desire to 
be considered for employment. A 
person who simply appears to make an 
informal inquiry about employment in 
the political jurisdiction or agency in 
general, is not considered to be an ap- 
plicant. Although agency records may 
be stored in a central place, separate 
records for each agency must be made 
or kept either by the agency itself or 
the office of the political jurisdiction 
responsible for preparing the EEO-4 
form. 


§ 1602.36 [Redesignated as § 1602.33] 


31. Section 1602.36 is redesignated as 
§ 1602.33. The following new § 1602.36, 
revised and redesignated from 
§ 1602.31, replaces it. 


§ 1602.36 Preservation of records made or 
kept. 


(a) Every political jurisdiction sub- 
ject to § 1602.29 shall preserve for a 
period of 2 years from the date of 
filing of the EEO-4 Form such records 
as are necessary for completion of the 
Form in accordance with the instruc- 
tions accompanying such Form. 

(b) Every political jurisdiction sub- 
ject to § 1602.35(b) shall preserve the 
list of applicants for a period of 2 
years from the date the applications 
were received. The Commission recom- 
mends that records as to the racial 
and ethnic identity of any individual 
accepted for employment be kept sep- 
arately from the employee’s basic per- 
sonnel form or other records available 
to those responsible for personnel de- 
cisions, e.g., as part of automatic data 
processsing system in the payroll de- 
partment. 

(c) Any other personnel or employ- 
ment record made or kept by a politi- 
cal jurisdiction (including but not nec- 
essarily limited to forms, applications, 
and records having to do with hiring, 
promotion, demotion, transfer, layoff 
or termination, rates of pay or other 
terms of compensation and selection 
for training or apprenticeship) shall 
be preserved by the political jurisdic- 
tion for a period of 2 years from the 
date of the making of the record or 
the personnel action involved, which- 
ever occurs later. In the case of invol- 
untary termination of an employee, 
the personnel records of the individual 
terminated shall be kept for a period 
of 2 years from the date of termina- 
tion. Where a charge of discrimination 


has been filed, or an action has been 
brought by the Attorney General or 
an aggrieved person against a political 
jurisdiction under title VII, the re- 
spondent political jurisdiction shall 
preserve all personnel records relevant 
to the charge or action until final dis- 
position of the charge or the action. 
The term “personnel record relevent 
to the charge,” for example, would in- 
clude personnel or employment rec- 
ords relating to the aggrieved person 
and to all other employees holding po- 
sitions similar to that held or sought 
by the aggrieved person, and applica- 
tion forms or test papers completed by 
the aggrieved person and all other 
candidates for the same position as 
that for which the person claiming to 
be aggrieved applied and was rejected. 
All records made or dept pursuant to 
§ 1602.35(b) shall also be preserved. 
The date of final disposition of the 
charge or the action means the date of 
expiration of the statutory period 
within which an aggrieved person may 
bring an action in U.S. Dictrict Court 
or, where an action is brought against 
a political jurisdiction, either by an ag- 
grieved person or by the Attorney 
General, the date on which such liti- 
gation is terminated by final order and 
time for filing a notice of appeal has 
expired. 

(d) The requirements of this section 
shall not apply to application forms 
and other preemployment records of 
applicants for positions known to ap- 
plicants to be of a temporary or sea- 
sonal nature. For purposes of this part 
only, any position which an employer 
anticipates filling for 20 or more calen- 
dar weeks for an average of 20 hours 
per week shall not be considered tem- 
porary or seasonal. 


Subpart K—Elementary—Secendary Staff 
Information Report 


32. This Subpart K was formerly let- 
tered Subpart M. The current Subpart 
K will be deleted or reserved. 


§ 1602.37 [Redesignated as § 1602.34] 


33. Section 1602.37 is redesignated as 
§ 1602.34. It is replaced by the follow- 
ing new § 1602.37, which was formerly 
numbered § 1602.41. 


§ 1602.37 Requirement for filing and pre- 
serving copy of report. 


(a) On or before; November 30, 1974, 
and annually thereafter, certain public 
elementary and secondary school sys- 
tems and districts, including individ- 
ually or separately administered dis- 
tricts within such systems, and individ- 
ual schools within such systems or dis- 
tricts shall file with the Commission, 
Washington, D.C. 20506, or its dele- 
gate executed copies of ‘‘Elementary- 
Secondary Staff Information Report 
EEO-5” in conformity with the direc- 
tions set forth in the form and accom- 
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panying instructions. The elementary 
and secondary school systems and dis- 
tricts covered are: (1) every one of 
those which have 100 or more employ- 
ees, and (2) every one of those others 
which have 15 or more employees 
from whom the Commission requests 
the filing of reports. Every such ele- 
mentary or secondary school system 
or district shall retain at all times, for 
a period of 2 years, a copy of the most 
recently filed report EEO-5 at the cen- 
tral office of the school system or dis- 
trict, or the individual school which is 
the subject of the report, where more 
convenient, and shall make the same 
available if requested by an officer, 
agent, or employee of the Commission 
under the authority of §710 of Title 
VII. It is the responsibility of the 
school systems or districts above de- 
scribed in this section to obtain from 
the Commission or its delegate neces- 
sary supplies of the form. 

(b) For calendar year 1973, the re- 
quirements of subsection (a) of this 
section shall be carried out on or 
before January 15, 1974. 


§ 1602.38 [Redesignated as § 1602.53] 


34. Current § 1602.38 is revised and 
redesignated as § 1602.53. 


§ 1602.39 [Redesignated as § 1602.42] 


35. Current § 1602.39 is revised and 
redesignated as § 1602.42. The foliow- 
ing § 1602.39, revised and redesignated 
from § 1602.43, is added. 


§ 1602.39 Commission's remedy for school 
system’s districts or individual schools’ 
failure to file report. 


Any school system, district or indi- 
vidual school failing or refusing to file 
report EEO-5 when required to do so 
may be compelled to file by order of a 
U.S. district court, upon application of 
the Attorney General. 


§ 1602.40 [Redesignated as § 1602.43] 


36. Section 1602.40 is revised and re- 
designated as § 1602.43. 


§ 1602.41 . [Redesignated as § 1602.37] 


37. Section 1602.41 is revised and re- 
designated as § 1602.37. 


Subpart L—Elementary and Secondary School 
Systems, Districts and Individual Scheols 
Recordkeeping 


§ 1602.42 [Redesignated] 


38. Current § 1602.42 will remain un- 
changed but will be redesignated. The 
following § 1602.42, revised and redes- 
ignated from § 1602.39, is added. 


§ 1602.42 Records to be made or kept. 


(a) On or before Nov. 30, 1974, and 
annually thereafter, every public ele- 
mentary and secondary school system 
and district, including every individ- 
ually or separately administered dis- 
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trict within a system, with 15 or more 
employees and every individual school 
within such system or district, regard- 
less of the size of the school, shall 
make or keep all records and informa- 
tion therefrom which are or would be 
necessary for the completion of report 
E#O-5 whether or not it is required to 
file such a report under § 1602.37. The 
instructions for completion of report 
EEO-5 are specifically incorporated 
herein by reference and have the same 
force and effect as other sections of 
this part.‘ Such records and the infor- 
mation therefrom shall be retained for 
a period of 2 years at the central office 
of the elementary or secondary school 
system or district, or at the individual 
school which is the subject of the rec- 
ords, where more convenient. It is the 
responsibility of every such school 
system or district, to obtain from the 
Commission or its delegate necessary 
instructions in order to comply with 
the requirements of this section. 

(bo) Every public elementary and sec- 
ondary school system or district, in- 
cluding every individually or separate- 
ly administered district within such a 
system, and every individual school 
within such system or district which is 
required to file EEO-5 shail also, be- 
ginning Nov. 30, 1978 maintain a list of 
chronoligical order containing the 
names and addresses of all persons 
who have applied for employment in- 
cluding the dates on which such appli- 
cations were received (see section 
709(c), Title VII, Civili Rights Act of 
1964). Such list shall contain a nota- 
tion of the sex of the applicant and of 
the applicant’s identification as 
“White” (not of Hispanic Origin), 

lack” (not of Hispanic Origin), ‘‘His- 
panic,” “‘Asian or Pacific Islander,’ or 
“American Indian or Alaskan Native.” 
The methods of making such 
indentification are set forth in the ap- 
pendix to the instructions accompany- 
ing Report EEO-5. The words “an- 
plied,” “applicant” and “application” 
as used in this section refer to situa- 
tions involving actual applications 
only. An applicant is considercd to be 
a person who files a formal applica- 
tion, or in some informal way indicates 
a specific desire to be considered for 
employment. A person who simply ap- 
pears to make an informal inquiry 
about employment in general, is not 
considered to be an applicant. Such 
records may: be maintained at the cen- 
tral office of the elementary or sec- 
ondary school system or district, or at 
the individual school which is the sub- 
ject of the records. 


§ 1602.43 [Redesignated as § 1602.39] 


39. Current § 1602.43 is revised and 
redesignated as § 1602.39. The follow- 


‘Instructions were published as an appen- 
dix to the proposed regulations on June 12, 
1973 (38 FR 15463). 
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ing § 1602.43, revised and redesignated 
from § 1602.40, is added. 


§ 1602.43 Preservation of records made er 
kept. 

(a) Every public elementary and sec- 
ondary school, system or district sub- 
ject to § 1602.37 shall preserve for a 
period of 2 vears from the date of 
filing of the EEO-5 Form such records 
as are necessary for compietion of the 
Form in accordance with the instruc- 
tions accompanying such Form. 

(b) Every public elementary and sec- 
ondary school system, school district, 
and individual school subject to 
§ 1602.42(b) shall preserve the list of 
applicants for a period of 2 years from 
the date the appiications were re- 
ceived. The Commission recommends 
that records as to the racial and ethnic 
identity of any individual accepted for 
employment be kept separately from 
the employee’s basic personnel form 
or other records available to those re- 
sponsible for personne! decisions, e.g., 
as part of an automatic data process- 

“ing system in the payroll department. 

(c) Any other personnel or employ- 
ment record made or kept by a school 
system, district, or individual school 
(including but not necessarily limited 
to application forms submitted by ap- 
plicants and other records, having to 
do with hiring, promotion, demotion, 
transfer, layoff or termination, rates 
of pay or other terms of compensa- 
tion, and selection for training or ap- 
prenticeship) shall be preserved by 
such school system, district or school, 
as the case may be, for a period of 2 
years, from the date of the making of 
the record of the personne! action in- 
volved, whichever occurs later. In the 
case of involuntary termination of an 
employee, the personnel records of the 
individual terminated shali be kept for 
a period of 2 years from the date of 
termination. Where a charge of dis- 
crimination has been filed, or an 
action brought against an elementary 
or secondary school by the Attorney 
General, or an aggrieved person, the 
respondent elementary or secondary 
school system, district, or individual 
school shail preserve similarly at the 
central office of the system or district 
or individual school which is the sub- 
ject of the charge or action, where 
more convenient, all personnel records 
relevant to the charge or action until 
final disposition thereof. The term 
“personnel record relevant to the 
charge,” for example, would inciude 
personnel or employment records re- 
lating to the aggrieved person and to 
all other employees holding positions 
Similar to that held or sought by the 
aggrieved person, and application 
forms or test papers completed by the 
aggrieved person and by all other can- 
didates for the same position as that 
for which the aggrieved person ap- 
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plied and was rejected. All records 
made or kept pursuant to § 1602.42(b) 
shall also be preserved. The date of 
final disposition of the charge or the 
action means the date of expiration of 
the statutory period within which a 
person claiming to be aggrieved may 
bring an action in a United States Dis- 
trict Court or, where an action is 
brought against a political jurisdic- 
tion, either by a person claiming to be 
an aggrieved or by the Attorney Gen- 
eral, the date on which such itigation 
is terminated by a final order and time 
for filing a notice of appeal has ex- 
pired. 

(d) The requirements of this section 
shall not apply to application forms 
and other preemployment records of 
applicants for positions known to ap- 
plicants to be of a temporary or sea- 
sonal nature. 


Subpart M—Higher Education Staff Report 


40. This Subpart M incorporates ma- 
terial from former Subparts O and P. 


§ 1602.44 [Redesignated] 


41. Current § 1602.44 will remain un- 
changed but will be redesignated. The 
following § 1062.44, formerly § 1062.47, 
is added. 


§ 1602.44 Definition. 


Under subparts L and M of this part, 
the term “institution of higher educa- 
tion” means an institutional system, 
college, university, community college, 
junior college, and any other educa- 
tional institution which offers an asso- 
ciate degree, baccalaureate degree or 
which offers a two year program of 
college level studies without degree. 
The term “college level studies” means 
a post secondary program which is 
wholly or _ principally creditable 
toward a baccalaureate degree or ter- 
minates in an associate degree. 


§ 1602.45 [Redesignated] 


42. Current § 1602.45 will be redesig- 
nated but will remain unchanged. The 
following § 1602.45, revised and redes- 
ignated from § 1602.50, is added. 


§ 1602.45 Requirement for filing and pre- 
serving copy of report. 


On or before November 30, 1975, and 
biennially thereafter, every public and 
private institution of higher education 
having fifteen (15) or more employees 
shall file with the Commission, Wash- 
ington, D.C., 20506, or its delegate ex- 
ecuted copies of “Higher Education 
Staff Information Report EEO-6” in 
conformity with the directions set 
forth in the form and accompanying 
instructions. Every institution of 
higher education shall retain at all 
times, for a period of two years a copy 
of the most recently filed Report 
EEO-6 at its central administrative 
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office, at the central office of a sepa- 
rate campus or branch, or at an indi- 
vidual school which is the subject of 
the report, where more convenient. An 


institution of higher education shall: 


make the same available if requested 
by the Commission or its representa- 
tive under the authority of § 710 of the 
act and 29 U.S.C. §161. It is the re- 
sponsibility of the institutions above 
described in this section to obtain 
from the Commission or its delegates 
necessary supplies of the form. 


§ 1602.46 [Redesignated as § 1602.53] 


43. Section 1602.46 is revised and re- 
designated as § 1602.53. 


§ 1602.47 [Redesignated as § 1602.44] 


44. Current § 1602.47 is redesignated 
as § 1602.44. The following § 1602.47, 
redesignated from § 1602.52, is added. 


§ 1602.47 Commission’s Remedy for Fail- 
ure to File. 


Any institution of higher education 
failing or refusing to keep records, in 
accordance with §§ 1602.50 or 1602.51 
of this subpart, or failing or refusing 
to file Report EEO-6 when required to 
do so, in accordance with § 1602.45 of 
this part, may be compelled to keep 
records or to file by order of a US. 
District Court upon application of the 
Commission, or the Attorney General 
in a case involving a public institution. 


§ 1602.48 [Redesignated as § 1602.50] 


45. Current § 1602.48 is revised and 
redesignated as § 1602.50. The follow- 
ing §1602.48, redesignated from 
§ 1602.53, is added. 


§ 1602.48 Exemption from reporting re- 
quirements. 


If it is claimed that the preparation 
or filing of the report would create 
undue hardship, the institution of 
higher education may apply to the 
Commission for an exemption from 
the requirements set forth in subparts 
L and M of this part by submitting to 
the Commission or its delegate a spe- 
cific proposal for an alternative re- 
porting system no later than 45 days 
prior to the date on which the report 
must be filed. 


§ 1602.49 [Redesignated as § 1602.51] 

46. Section 1602.49 is revised and re- 
designated as § 1602.51. 

Subpart N—Recordkeeping for Institutions of 
Higher Education 

47. This Subpart N was formerly 
Subpart O. 
§ 1602.50 [Redesignated as § 1602.45] 


48. Current § 1602.50 is revised and 
redesignated as § 1602.45. The follow- 
ing § 1602.50, revised and redesignated 
from § 1602.48, is added. 


§ 1602.50 Records to be made or kept. 


(a) Commencing August 1, 1975, 
every institution of higher education, 
whether public or private, with 15 or 
more employees shall make or keep all 
records, and information therefrom, 
which are or would be necessary for 
the completion of higher education 
staff information report EEO-6. The 
instructions for completion of report 
EEO-6 are specifically incorporated 
herein by reference and have the same 
force and effect as other sections of 
this part.' Such records, and the infor- 
mation therefrom, shall be made or 
kept at the central administrative 
office of the institution of higher edu- 
cation, at the central administrative 
office of a separate campus or branch, 
or at an individual school which is the 
subject of the records and informa- 
tion, where more convenient. Such 
records, and the information there- 
from, shall be made availabf if re- 
quested by the Commission or its rep- 
resentative under section 710 of title 
VII and 29 U.S.C 161. It is the respon- 
sibility of every institution of higher 
education to obtain from the Commis- 
sion or its delegate the necessary 
instructions in order to comply with 
the requirements of this section. 

(b) Every institution of higher edu- 
cation with 15 or more employees re- 
quired to file report EEO-6 shall, be- 
ginning November 30, 1977, maintain a 
list in chronological order containing 
the names and addresses of all persons 
who have applied for employment in- 
cluding the dates on which such appli- 
cations were received. Such list shall 
contain a notation of the sex of the 
applicant and of the applicant’s identi- 
fication as “White” (not of Hispanic 
origin), “Black” (not of Hispanic 
origin), ‘““Hispanic,” ‘Asian or Pacific 
Islander” or ‘American Indian or Alas- 
kan Native.” The methods of making 
such identification are set forth in the 
appendix to the instructions accompa- 
nying report EEO-6. The words “ap- 
plied,” “applicant,” and “application” 
as used in this section refer to situa- 
tions involving actual applicants only. 
An applicant is considered to be a 
person who files a formal application, 
or in some informal way indicates a 
specific desire to be considered for em- 
ployment. A person who simply ap- 
pears to make an informal inquiry 
about the institution, or about em- 
ployment in general, is not considered 
to be an applicant. These records may 
be made or kept at the central admin- 
istrative office of the institution of 
higher education at the central admin- 
istrative office of a separate campus or 
branch, or at an individual school 
which is the subject of the records, 
whichever is more convenient. 


‘Note: Instructions were published as an 
appendix to the regulations at 40 FR 25188, 
June 12, 1975. 
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§ 1602.51 [Redesignated] 


49. Current § 1602.51 will be renum- 
bered but will remain unchanged. The 
following § 1602.51, revised and redes- 
ignated from § 1602.49, is added. 


§ 1602.51 
kept. 


(a) Every institution of higher edu- 
cation subject to § 1602.45 shall pre- 
serve for a period of 2 years from the 
date of filing of the EEO-6 form such 
records as are necessary for comple- 
tion of the form in accordance with 
the instructions accompanying such 
form. 

(b) Every educational institution 
subject to § 1602.50(b) shall preserve 
the list of applicants or applications 
forms, as the case may be, for a period 
of 2 years from the date the applica- 
tion was received. The Commission 
recommends that records as to the 
racial or ethnic identity of any individ- 
ual accepted for employment be kept 
separately from the employee's basic 
personnel form or other records avail- 
able to those responsible for personnel 
decisions, e.g., as part of an automatic 
data processing system in the payroll 
department. 

(c) Any other personnel or employ- 
ment records made or kept by an insti- 
tution of higher education (including 
but not necessarily limited to applica- 
tion forms submitted by applicants 
and other records having to do with 
hiring, promotion, tenure, demotion, 
transfer, layoff, or termination, rates 
of pay or other terms of compensa- 
tion, and selection for training) shall 
be preserved by such institution of 
higher education for a period of 2 
years from the date of the making of 
the personnel action or record in- 
volved, whichever occurs later. In the 
case of the involuntary termination of 
an employee, the personnel records of 
the individual terminated shall be 
kept for a period of 2 years from the 
date of termination. Where a charge 
of discrimination has been filed, or a 
civil action brought against an institu- 
tion of higher education by the Com- 
mission, the Attorney General, or an 
aggrieved person, the respondent shall 
preserve similarly at the central ad- 
ministrative office of the institution of 
higher education, at the central office 
of a separate campus or branch, or at 
the individual school which is the sub- 
ject of the charge or action, where 
more convenient, all personnel records 
relevant to the charge or action until 
final disposition thereof. The term 
“personnel records relevant to the 
charge,” for example, would include 
personnel or employment records re- 
lating to the aggrieved person and to 
all other employees holding positions 
similar to that held or sought by per- 
sons aggrieved; it would also include 
application forms or test papers com- 
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pleted by the aggrieved person and by 
all other candidates for the same posi- 
tion as that for which the aggrieved 
person applied and was rejected and 
ali records made or kept pursuant to 
§ 1602.50(b) shall also be preserved. 
The date of ‘final disposition of the 
charge or the action” means the date 
of expiration of the statutory period 
within which an aggrieved person may 
bring an action in the U.S. district 
court or, where an action is brought 
against an institution of higher educa- 
tion by the aggrieved person, the Com- 
mission, or the Attorney General, the 
date when such litigation is terminat- 
ed by entry of a final order and time 
for filing a notice of appeal has ex- 
pired. 

(d)’The requirements of this section 
and § 1602.50 shall not apply to appli- 
cation forms and other preem- 
ployment records of (1) the under- 
graduate students of an institution of 
higher education who are employed 
part-time or temporarily by the insti- 
tution of higher education or by a stu- 
dent organization sponsored by the in- 
stitution of higher education; to grad- 
uate students who are working part- 
time or temporarily in nonfaculty po- 
sitions for the institution of higher 
education or for a student organiza- 
tion sponsored by the institution of 
higher education or are working part- 
time in faculty positions in which 
work assignments are primarily for 
fulfilling the requirements of a degree 
more advanced than a bachelor’s 
degree, and (2) to nonstudent appli- 
cants for positions known to 
nonstudent applicants to be of a tem- 
porary or seasonal nature. 


§ 1602.52 [Redesignated as § 1602.47] 


50. Current § 1602.52 is redesignated 
as §1602.47. The following new 
subpart O, consisting of a new 
§ 1602.52, is added. 


Subpart O—Availability of Records for 
Commission inspection 


$1602.52 Availability of records for Com- 
mission inspection. 

Any record made or kept pursuant 
to subparts C, E, G, I, K, and M, N, O, 
P, of this part shail be made available 
if requested by the Commission or its 
duly authorized agents or agencies 
under section 710 of title VII for the 
purposes of an investigation or hear- 
ing. This requirement does not pre- 
clude the Commission or its represen- 
tatives from seeking additional infor- 
mation for the purpose of an investi- 
gation or hearing, or from seeking in- 
formation in other circumstances as 
authorized by law. 

51. The following new subpart P is 
added: 
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Subpart P—Applicability of State or Local Law 
§ 1602.53 [Redesignated as § 1602.48] 


52. Current § 1602.53 is redesignated 
as § 1602.48. The following § 1602.53, 
revised and redesignated from 
§ 1602.55, is added. 


§ 1602.53 Applicability of State or local 
law. 


The requirements imposed by the 
Equal Employment Opportunity Com- 
mission in these regulations, subparts 
D through O, supersede any provisions 
of State or local law which may con- 
flict with them. Any State or local law 
prohibiting inquiries and 
recordkeeping with respect to race, 
color, national origin, or sex does not 
apply to inquiries required to be made 
under these regulations and under the 
instructions accompanying Reports 
EEO-1, EEO-2, EEO-3, EEO-4. EEO- 
5, and EEO-6. 

§ 1602.54 [Redesignated] 


53. Section 1602.54 will be redesig- 
nated but will remain unchanged. 
§ 1602.55 [Redesignated as § 1602.53] 

54. Section 1602.55 is revised and re- 
designated as § 1602.53. 

55. The following new subpart Q is 


added. 
Subpart Q—Acquisition.of Data 


56. The following § 1602.56, revised 
and. redesignated from $1602.13, is 
added. 

§ 1602.56 Records as to racial or ethnic 
identity of employees. 

(a) Employers may acquire the infor- 
mation necessary for completion of 
report forms EEO-1, EEO-2, EEO-3, 
EEO-4, EEO-5, and EEO-6 either by 
visual surveys of the workforce, or at 
their option by the maintenance of 
postemployment records as to the 
identity of employees where the same 
is permitted by State law. In the latter 
case, however, the Commission recom- 
mends the maintenance of a perma- 
nent record as to the racial or ethnic 
identity of an individual for purposes 
of completing the report form only 
where the employer keeps such rec- - 
ords separately from the employee's | 
basic personnel form or their records ; 
availiable to those responsible for per- : 
sonnel decisions, e.g., as part of an 
automatic data processing system in 
the payroll department. 

(db) Similarly, employers required to 
keep lists of race and sex of persons 
who have applied for employment 
may acquire the information either vi- 
sually or by questionnaire sent sepa- 
rate and apart from the employment 
form. The employers may not main- 
tain the race and sex data on an indi- 
vidual’s application form. Such data 
may be maintained only on the chron- 
ological lists described in this part 
1602. 

{FR Doc. 78-20683 Filed 7-24-78; 8:45 am] 
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Latest Edition 


This useful reference tool, compiled 
from agency regulations and U‘S. 
Statutes, is designed to assist industry 
and the public with their Federal record- 
keeping obligations. 


The various digests in the ‘‘Guide”’ tell 
the user (1) what records must be kept, (2) 
who must keep them, and (3) how long 
they must be kept. 


In addition, the ‘‘Guide’’ contains the 
names, addresses, and phone numbers of 
contact persons within each agency who 
can answer substantive questions about 
the requirements. 


Each digest also carries a reference to 
the full text of the basic law or regulation 
providing for such retention. 


The bookiet's index lists for ready 
reference the categories of persons, 
groups, and products affected by Federal 
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